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Dear Chajrman Genachowski:

I write to express my great frustration at your apparent unwillingness to respond
to my letter of May 27, 2010, in which I inquired of you about the Federal
Communications Commission’s (“the Commission™) announcement of a new approach to
classifying broadband access services. As you are well aware, there is broad interest in
the Congress concerning this matter, and I believe your responses to my questions would
be invaluable in informing related debate in the House of Representatives and Senate,
which, as I have so often reminded you, are the sole progenitors of the Commission’s
authorities.

With this in mind, I must ask that you respond to my aforementioned letter
(signed copy attached) no later than the close of business on Monday, July 26, 2010.
This will allow ample time for consideration of your responses before the Congress
reconvenes in September of this year. Should you have any questions, please feel free to
contact me directly or have a member of your staff contact Andrew Woelfling in my
office at 202-225-4071.

With every good wish,

John D. Dingell
Member of Congress

Enc.
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The Honorable Henry A. Waxman, Chairman
Committee on Energy and Commerce

The Honorable Joe Barton, Ranking Member
Committee on Energy and Commerce '

The Honorable Rick Boucher, Chairman
Committee on Energy and Commerce
Subcommittee on Communications, Technology, and the Internet

The Honorable Cliff Stearns, Ranking Member
Committee on Energy and Commerce
Subcommittee on Communications, Technology, and the Internet

The Honorable Michael Copps, Commissioner
U.S. Federal Communications Commission

The Honorable Robert McDowell, Commissioner
1J.S. Federal Communications Commission

The Honorable Mignon Clyburn, Commissioner
U.S. Federal Communications Commission

The Honorable Meredith Atwell Baker, Commissioner
U.8. Federal Communications Commission
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Dear Chairman Genachowski:

I write to you with respect to the May 6, 2010, announcement by the Federal
Communications Commission (“the Commission™} that it will commence a proceeding to
classify broadband access services as a telecommunications service subject to the
provisions of Title II of the Communications Act of 1934 (47 U.8.C. 201 et seq.).

As you are aware, I support calls for appropriate and reasonable authority for the
Commission to address and prevent consumer abuses with respect to the Internet, as well
as encourage private sector investment and innovation. Maore specifically, T have long
supported an open Internet and have voted in favor of network neutrality in the past. 1
continue to believe that keeping the Internet open and accessible is an important goal that
will promote ¢ivic discourse through the proliferation of new media, as well as contribute

-to economic growth and prosperity.,

As you are also aware, as Ranking Minority Member of the House Committee on
Energy and Commerce, I was intimately involved in the drafting of the
Telecommunications Act of 1996 and its consideration by the Committee and full House
of Representatives, and stood next to President Clinton in the Library of Congress at its
enactment. Moreover, as Chairman of the Committee prior to 1994, T authored related
predecessor legislation.

For both legal and policy reasons, however, [ have strong reservations about the
course the Commission is presently taking with respect to the regulation of broadband
access services. | have arrived at this conclusion both as a supporter of the principle of
network neutrality and as one who remembers what the Congress intended when it
created the distinction between “telecommunications services™ and “information
services™ in the 1996 Act. With that history and experience in mind, I would appreciate
your response to the following questions:

1. Inits 1998 Report to Congress, the Commission, then under the leadership of
Chairman William Kennard, concluded, “when an entity offers transmission
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incorporating the “capability for generating, acquiring, storing, transforming,
processing, retrieving, utilizing, or making available information’ it does not
offer telecommunications. Rather, it offers an ‘information service’ even though
it uses telecommunications to do so.” This statement indicates the

Commission’s conclusion that the terms “telecommunications service” and
“information service™ are mutually exclusive. Now it appears that the
Comumission is embarking on an effort not simply to find anew the existence of
two separate services, but actually to disaggregate into two parts what for the last
several years has been viewed by consumers as a single service and further, then
to subject the transmission component to Title If of the Communications Act.
Do you disagree with the conclusion reached by the Commission in its 1998
report? If so, is that because you believe the Commission’s original conclusion
was erroneous, or rather because you believe the underlying technological facts
(as distinguished from the legal situation created by the D.C. circuit court’s
recent decision in Comecast vs. FCC) have changed since 19987 If the latter,
please explain what technological facts have changed so as to warrant a
departure from the Kennard Commission’s vision.

In its 2002 Cable Modem Order, the Commission applied the conclusions of its
1998 report referenced above and held that broadband transmission service
provided via cable modem was an information service, not a telecommunications
service. The Supreme Court sustained that approach in its 2005 Brand X
decisions. Subsequenily, the Commission extended that conclusion to other
modes of broadband transmission, including DSL, wireless, and broadband over
power lines. Do you believe the underlying technologies or relevant facts
associated with those fechnologies have changed since 2005, so as to warrant
abandoning that approach? If so, please explain why.

. Your announcement of a new approach to classifying broadband transmission

service and the accompanying explanation of Commission General Counsel
Austin Schlick appear to rely heavily upon a dissent in the Brand X case written
by Associate Justice Antonin Scalia. In that case, Justice Scalia was joined by
only two of his colleagues. The six-justice majozxity in that case sustained the
Commission’s classification of broadband transmission as an information
service, which in turn is subject to light regulation under Title I of the
Communications Act of 1934. Please cite any other Commission decision or
order that has relied so heavily upon a minority opinion in a Supreme Court
case. Further, please share any evidence or indication you may have that any of
the other six justices would reverse themselves and support classifying
broadband transmission as a Title II telecommunications service.

In the 12 years since the Commission first articulated its intention to treat
telecommunications services and information services as mutually exclusive,

and in the seven years since the Brand X decision, no legislation has been
introduced in the House of Representatives or Senate (let alone passed by either
body) to change the Commission’s 1998 interpretation of the distinction between
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these two services or its 2005 placement of the various broadband modes in the
latter category. In the 2009 case of FCC vs. Fox Television Stations, Inc., the
Supreme Court made clear that when an agency adopts a new policy that
contravenes a previously established one, there are circumstances in which that
agency must provide a “more detailed justification than what would suffice for a
new policy created on a blank slate.” One such circumstance involves serious
reliance interests having been placed on the prior policy. Another is the
development or discovery of ““factual findings that contradict those which
underlay its prior policy.” In the absence of congressional action to change that
policy after 12 years, what is your “more detailed justification” for changing

. course relative to regulation of broadband access services? '

5. Under all the circumstances described above, would it not be better for the
Commission to work with the Congress, the sole progenitor of the Commission’s
authorities, to secure the necessary statutory authorities to permit the appropriate
and effective regulation of broadband, rather than following a tortured legal path
premised on a minority opinion written by Justice Scalia?

These questions, as you may conclude, evince my grave concern that the
Commission’s current path with respect to the regulation of broadband is fraught with
risk. I fear your “third way” risks reversal by the courts, especially given the scope of its
efforts to expand the Commission’s authority. It also puts at risk significant past and
future investments, perhaps to the detriment of the Nation’s economic recovery and
continued technological leadership. More importantly, it may paralyze more holistic
regulatory efforts to keep the Internet open to consumers, advance cybersecurity, protect
consumer data privacy, and ensure universal access to and deployment of broadband.

On May 13, 2010, Energy and Commerce Subcommittes on Communications,
Technology, and the Internet Chairman Boucher expressed a willingness to consider
legislation to address the issues called into question as a result of the Supreme Court’s
decision in the case of Comcast. Committee on Energy and Commerce Chairman
Waxman and Committee on Commerce, Science, and Transportation Chalrman
Rockefeller also have indicated an openness to legislation to provide the Commission
with authority necessary to regulate broadband properly. These offers present the
Congress and the Commission the opportunity fo determine the appropriate authority the
Commission needs, as well as the ability to do so in a manner that significantly reduces
the risks inherent in the Commission’s current course of action. I encourage the
Commission to give serious consideration to abandoning the Title 11 classification effort
it has set in motion, and instead seek the authority it needs by asking the Congress to
enact a statute that delegates it. Following this course would be consistent with the
proper and accepted role of administrative agencies and, more importantly, provide the
Commission with a sound legal basis for pursuing policies listed above.

Thank you for your prompt attention to my concerns. Should you have any
questions about this matter, please feel free to contact me directly or have a member of
your staff contact Andrew Woelfling in my office at 202-225-4071.
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With every good wish,

Member of Congress

The Honorable Henry A. Waxman, Chairman
Committee on Energy and Commerce

The Honorable Joe Barton, Ranking Member
Committee on Energy and Commerce

The Honorable Rick Boucher, Chairman
Committee on. Energy and Commerce
Subcommittee on Communications, Technology, and the Internet

The Honorable CILiff Stearns, Ranking Member
Committee on Energy and Commerce
Subcommittee on Communications, Technology, and the Internet

The Honorable Michael Copps, Commissioner
U.S. Federal Communications Commission

The Honorable Robert McDowell, Commissioner
U.8. Federal Communications Commission :

The Honorable Mignoﬁ Clyburn, Commissioner
U.8, Federal Communications Commission

The Honorable Meredith Atwell Baker, Commissioner
U.S. Federal Communications Commission
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Dear Congressman Dingell:

Thank you for your letters regarding the legal framework for implementing advanced
broadband communications in America. I appreciate your longtime leadership on
telecommunications issues, and I regret the delay in getting back to you. As you are aware, |
have a concern that the recent decision of the United States Court of Appeals for the D.C.
Circuit, in Comcast v. FCC, has cast doubt on the legal framework that the Commission chose
for broadband Internet services about a decade ago to achieve core broadband policies. These
policies include reforming USF, protecting public safety and promoting homeland security,
protecting consumers and their private information, and preserving the free and open Internet.

To address these critical issues effectively, the FCC has begun an open, constructive
public-comment process launched by release of the Notice of Inquiry to ask hard questions, find
a solution, and resolve the uncertainty that has been created. To answer your last question first, |
welcome the process that Chairmen Rockefeller, Waxman, Kerry, and Boucher have announced
to develop proposals updating the Communications Act. A limited update of the
Communications Act could establish an effective broadband framework to promote investment
and innovation, foster competition, and empower consumers. I have committed Commission
resources to assisting Congress in its consideration of how to improve and clarify our
communications laws. Meanwhile, in view of the court decision, and as the Congressional
Chairs have requested, the Commission has an obligation to move forward with the public
proceeding initiated by our Nofice, which is complementary to Congress’s own efforts.

The Notice seeks public comment on all options and invites any ideas for how the
Commission should proceed, including: maintaining the current “information service”
classification of services such as cable modem and DSL Internet access; classifying broadband
Internet connectivity service as a “telecommunications service” to which all the requirements of
Title II of the Communications Act would apply; and the “third way” — similar to the highly
successful approach that has been used for cell phone services since 1993 — under which the
Commission would identify the Internet connectivity service that is offered as part of wired
broadband Internet service as a telecommunications service and forbear from applying all
provisions of Title II other than the small number that are needed to implement fundamental
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universal service, competition and market entry, and consumer protection policies. 1am
enclosing a copy of the Notice.

I would like to address your other questions, as well. On your first question asking about
the 1998 Report to Congress, my understanding is that the Report addressed the narrow issue of
whether non-facilities-based providers of Internet access should be required to contribute to the
Universal Service Fund. This is one of the specific areas on which the Notice seeks comment,
and I look forward to reviewing the record that develops. Similarly, the Notice seeks comment
on the issues that you pose in your second question — whether the underlying technologies or
facts associated with facilities-based Internet service technologies have changed since the
Supreme Court’s Brand X ruling regarding cable modem services.

In your third question, you suggest that the “third way” proposal relies on the view of
Justice Scalia in Brand X, and you ask whether the Commission has in the past “relied” on a
minority opinion of the Supreme Court, or whether the other Justices would have to reverse
themselves to support classifying broadband transmission as a telecommunications service. The
majority opinion in Brand X held that “the term ‘telecommunications service’ is ambiguous,”
and that the “Commission’s construction was a ‘reasonable policy choice for the [Commission]
to make’” (quoting Chevron). The majority also explained that the Commission’s interpretation
of the Act is not “carved in stone,” but rather that “the agency . . . must consider varying
interpretations and the wisdom of its policy on a continuing basis” (quoting Chevron). The
Notice of Inquiry seeks comment on whether the majority opinion provides the Commission
discretion to interpret the statutory term “telecommunications service” to include broadband
transmission (as Justice Scalia believed was required), based on current marketplace facts and
the legal challenges Comcast has created to effective implementation of our goals for broadband.

Your fourth question asks whether the Supreme Court’s F'CC v. Fox Television Stations,
Inc. decision would require the Commission to provide a more detailed justification for changing
course with regard to the statutory classification of broadband Internet service and broadband
transmission. Fox held that to depart from a prior policy, an agency must acknowledge that it is
doing so, and explain why the new policy is acceptable under the statute and that the agency
believes it to be the better course. The agency need not provide a more detailed justification
unless its new policy rests on factual findings that contradict those that underlay its prior policy,
or when its prior policy has engendered serious reliance interests that must be taken into account.
The Notice seeks comment on the relevant facts, and I look forward to evaluating the record. I
am confident that whatever path the Commission chooses after careful thought will be more than
adequately supported by the full record that I anticipate the Notice of Inquiry will generate.

I look forward to working closely with you and the other Members of Congress as we
address the issues that emerged in the wake of, and seek a solution to the problems created by the
Comcast decision. As I have indicated previously, I would welcome clarifying legislation, and



Page 3—The Honorable John D. Dingell
the FCC will certainly seek to be a constructive resource to any Congressional consideration of
relevant legislation.

Please do not hesitate to contact me if I can be of further assistance as Congress begins its
effort to clarify the statutory framework for a twenty-first century technological world.

Julius Genachowski

Enclosure
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